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CARLSON, JUSTICE, FOR THE COURT:
1.  Aggrieved by thetrid court’ sdismissd of her wrongful desth suit brought on behdf of her minor
daughter againg various CoahomaCounty defendantsasaresult of thedeeth of her minor deughter’ sfather

while hewas an inmate a the Coahoma County Jail, Susan Renee Lee gppedsto this Court. Finding no



revarsble eror, we afirm the judgment of the Circuit Court of Coahoma County, though for reesons
different than those sated by the trid court.

FACTSAND PROCEDURAL HISTORY*?

2. SussnReneelLee(Leg) istheformer wifeof Randy Clay Lawvson (Lavson). Emily ReneeLawson
(Emily), isthe minor deughter of Lee and Lawson.

18.  Intheealy morming hours of June 4, 1999, an extremely intoxicated Lawson gopeared a Leg's
home inan effort to reconcile. Not surprisingly, it did not work. An dtercation erupted, and Leerequested
asdgance from aneighbor who then fdl vicim to Lawson's wrath, receiving severd injuries inflicted by
Lavson. Responding to adisturbance cal asaresult of thedtercation, officidsfrom the Coahoma County
Sheiff’ s Department dutifully arrived at the Leehome, but Lawson, evidently unscathed from theincdert,
hed by then left the scene. It took nothing more than a tag number and vehicle description for law
enforcament to gpprehend Lawson. By 6:20am. on June4™, two CoahomaCounty deputiesarrived with
Lawson a the Coahoma County Jail. According to the various pleadings, severd witnesses verified thet
a thetime Lawson arrived a thejail, hewas* drunk and rowdy,” but hewasnat injured. A little over nine
hours later, a 3:40 p.m., Lawson was discovered dead — hanging from the top bunk in hisjall cdll.

4. Upon apetition being filed in the Chancery Court of Coahoma County on June 15, 1999, twelve
days dfter Lawson’ s deeth, Maggie L. Baty (Baty), Lawson’ smother, was gopointed asadminigiratrix of
Lavson's edate by order entered the same day. The vary next day, Baty commenced an action in Civil
ActionNo. 14-Cl-99-0038, on the docket of the Circuit Court of CoshomaCounty, “ MaggieL. Baty,

Administratrix of the Estate of Randy C. Lawson and on behalf of all Wrongful Death

1Since this case is before the Court on an apped of the trid court’s order granting a motion to
dismiss, we glean these facts from the various pleadingsin the record before us and accept the dlegations
astrue for the purposes of this apped.



Beneficiaries, Plaintiff, versus Andrew Thompson, Sheriff of Coahoma County,
Mississippi; John Doe(s), Jailer(s) of Coahoma County Jail; and Coahoma County,
Mississippi, Defendants.” Inthiscvil action, Baty asserted both federd and date daims againg the
defendantsfor “failing to prevent thesuidde’ of Lawson. Theonly referencetotheMissssppi Tort Clams
Act (MTCA), Miss. Code Ann. 88 11-46-1t0-23 (Rev. 2002 & Supp. 2003), isfound in paragraph 11
(page 4) of the complaint, which Sates:
Theactionsand/or inectionsof the Defendantsitemized and described hereingbove

aso conditute torts under date law. All such gatedamswill beitemized and oedificdly

pled oncethe ninety (90) day period hasrun asrequired under Miss Code Ann. 811-46-

11(1).2
The auit dso sought, inter dia, $5,000,000 in compensatory dameges from Sheriff Thompson, the John
Doejalers and Coahoma County (County).
B  OnJdune 25, 1999, only nine days after Baty had commenced the dvil suit as adminidratrix of
Lawson's edae, the Chancery Court of Coahoma County, in a different cause from thet of the edtate
metter, entered a decree, pursuant to a petition filed by Lee, gopointing Lee as the generd guardian of

Emily’'s edate due to Emily's having an unliquidated daim for damages arisng out of her father’s degth.

’Miss Code Ann. § 11-46-11(1) statesin pertinent part:

After dl procedureswithin agovernmentd entity have been exhausted, any person
having aclam for injury arisng under the provisons of this chapter againgt agovernmenta
entity or its employee shall proceed ashemight inany action at law or in equity; provided,
however, that ninety (90) days prior to maintaining an action thereon, such person shdl file
anotice of clam with the chief executive officer of the governmentd entity.....

Although Baty asserted in paragraph 11 of the complaint that she would itemize the Sate clams once this
90-day period had run, there is nothing in the record to indicate that she made any effort to comply with
this statutory notice requirement “prior to maintaining [the] action.”
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16.  Although Emily hed been born more than 11 months efter the marriage of Lee and Lawson, Baty
disputed the dlegation thet her son was Emily’ sfather. Pursuiant to a chancery court order entered inthe
estate causeon September 8, 1999, Leeand Emily submitted to DNA testing and ReliaGene Technologies,
Inc. (ReiaGene) of New Orleans, Louisana, paformed the DNA andyss Theresulting RdiaGenereport
revedled that Emily wasindeed Lawson'sbiologica daughter.

7. OnMarch 23, 2000, Leg, as Emily’s naturd mother and as duly gppointed generd guardian of
Emily’s estate filed in the chancery court etate causeamotion to have Baty removed asadminigratrix of
Lawvson's estate and to have Lee subdituted asthe adminidratrix. On April 13, 2000, Baty and Leg, by
and through their respective counsd, agreed to the chancdlor’s entry of an order removing Baty and
subdtituting Lee asthe adminidratrix of Lavson's edate.

18.  Although we cannot ascartain the exact date from the record, we do know thet somewhereadong
the way, the Coahoma County defendants removed the Baty action from dircuit court to federd court. We
find in the record an opinion dated August 14, 2000, and Sgned by the Honorable Ned B. Biggers, .,
Chief Judge for the United States Didtrict Court for theNorthern Didtrict of Mississppi.® JudgeBiggers's
opinion was entered pursuiant to aprevioudy filed mation to dismiss by the Coshoma County defendants,
and in the opinion, reference is made to the fact thet Lee was subgtituted for Baty as the adminidiratrix of
Lawvson' sestate and theresfter filed an amended complaint on May 18, 2000. Likewise, thefederd court
opinion sts out thet the defendants were assarting that Lawson had hung himsdf while Lee on the other

hend contended in her amended complaint thet Lawson “waskilled by the sheriff’ sdepartment of Coaghoma

3This opinion was entered in that certain case tyled “ Susan Renee Lee, Administratrix of the
Estate of Randy C. Lawson and on behalf of all wrongful death beneficiaries, Plaintiff v.
Andrew Thompson, et. al., Defendants,” and being cause number 2:99CV 136-EMB on the docket
of the United States Digtrict Court for the Northern Digtrict of Missssippi, Delta Divison.
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County by a severe besting administered by one or more deputies™  Judge Biggers found that Leg's
amended complaint falled to sufficiently dlege a42 U.S.C. § 1983 dam againg Coahoma County and
Sheiff Thompson, and that asto thesatelaw daims, Miss. Code Ann. § 11-46-9(1)(m) barred any dam
agang Sheriff Thompson and Coahoma County. Pursuant to the opinion and the same-day entry of afind
judgment condstent with the opinion, Judge Biggers dismissad Leg' s amended complant with prgudice
however, by order dated October 20, 2000, thefind judgment was amended to provide thet thedismissal
waswithout prejudice and that Leewould thus have thirty daysfrom and after October 20, 2000, inwhich
to file an amended complaint in the federd court action.

19.  Rahe thanfiling anamended complaint in the federd court action pursuant to thet court’s order
of October 20, 2000, Lee choseto ingead file anew date court complaint.  On March 28, 2001, 159
days after being dlowed by the federd court to amend her federd court pleadings within 30 days, Lee
opted to filethis new action in the Circuit Court of Coahoma County. This cause was Syled “Susan
Renee Lee, General Guardian of Emily Renee Lawson, A Minor and Sole Wrongful Death
Beneficiary of Randy Clay Lawson, Deceased, Plaintiff vs. Sheriff Andrew Thompson,
Individually, Sheriff Andrew Thompson, in His Official Capacity as Sheriff of Coahoma
County, The Coahoma County Sheriff’ sDepartment, Tracy A. Vance, NormanHarris, Jerry
Hampton, Sammie Davis, Sabrea L. Broom, Addie Evans, RaecheleD. Scott, and Everett L.

Langdon, in Both Their Individual and Official Capacities, and John Does 8-10, In Both

“Although Dr. Steven Hayne performed the autopsy on Lawson on June 5, 1999, one day after
his death, and dthough Lee later asserted that the autopsy reveded Lawson had numerousinjuries, such
as defensive posturing wounds and bruising at the base of the skull, which would be inconsistent with
suicide, these facts were not dleged in the initid circuit court complaint filed on June 16, 1999.
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Their Individual and Official Capacities, Defendants,” and was assgned cause number 14-Cl-
01-0028 on the docket of thet court.
110.  Inthisnew drcuit court complaint, Leedleged, inter dia, intentiond actsby the Coahoma County
defendantstokill Lawson and to destroy evidence. More pecificaly Leeassarted in her complant daims
of (1) assault and bettery; (2) wrongful death; (3) outrage and/or infliction of emationd didress, (4) cvil
congpiracy and sate conditutiond daims; (5) gross negligence; (6) punitive damages; and, (7) vicarious
lighility.> A review of thiscomplaint aso reveds the fallowing dlegations
41. Dr. Hayne noted thet defensive posturing wounds could not be excduded as
the cause of thewounds and that he had not been supplied with the ligeture device dleged
to have caused the injuries. Furthermore, thereis no indication that Dr. Hayne was ever
supplied with the orange jumpsuit, which Mr. Lawson was wearing a the time of his
demise Infadt, thisjumpsuit was suspicioudy and wrongfully disposed of by the Sheriff's
Depatment.
42. Dr. Hayne was dso never supplied with the broken dentd plate which was

found next to Mr. Lawson' sbody. Both [two sheriff’ sdeputies specifically recall thet this
plate hed the teeth smashed inward.

SThistimearound, Leemadeit clear in the complaint that shewas not asserting “ any cause of action
arigng under federd law or the United States Congtitution, nor isit [her] intention...to bring any suchclam.”
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1. OnApril 23, 2001, dl defendantsjoined together tofileamationtodismissLeg scomplaint® As
groundsfor themation, the defendants assarted, inter dia, (1) thet Les sdamswereexdusvey governed
by the MTCA; (2) that the daims were barred by the applicable statute of limitations; (3) thet Leefailed
totimdly filethisaction pursuant tothe M TCA,; (4) thet the defendants enjoyed soveragnimmunity; (5) thet
Leg sdamswere barred under the MTCA dnce Lawson was aninmete & thetime of his deeth; (6) thet
the Coahoma County defendantswere performing discretionary functionsat thetime of therdevant events,
thus barring the daims under the MTCA,; and thet (7) Lee hed failed to Sate any daim upon which rdief
could be granted to her. On December 13, 2001, the dircuit judge entered his 4-page Order Granting
Mationto Dismiss. Inhisorder, thetrid judge addressed, inter dia, Leg sdamsunder theMTCA, Legs
damsfor intentiond torts, and the datute of limitationsissue. Thetria court conduded that Leestood in
the place of Lawson, and thus subject to dl avalable defenses which could be assarted againg Lawvson
hed he lived. Intaking thisgpproach, thetrid court conduded thet thejail inmate exception found in Miss.
Code Ann. § 11-46-9(1)(m) (Rev. 2002) gpplied as to the County and its employees acting within the

course and soope of their employment or duties, thusleaving potentidly viable only the assault and battery

®Although the motion does not refer to any particular rule as the basis for the motion, a careful
reading of the maotion makesit abundantly clear that thisisaMiss. R. Civ. P. 12(b)(6) motion. Likewise,
the partiesin their briefs before this Court correctly direct us toward the gpplicable standard of review on
Miss. R. Civ. P. 12(b)(6) motions to dismiss. To be absolutely cautious, however, it appears that the
circuit judge had before him at the time of ruling on the motion, matters outside the circuit court pleadings,
such as some of the federal court papers, including Judge Biggers's opinion and find judgment. Thus,
pursuant to the provisonsof Miss. R. Civ. P. 12(b)(6), the Comment thereunder, and our applicable case
law, wewill treat thismotion to dismissasamoation for summary judgment to be disposed of in accordance
with the provisions of Miss. R. Civ. P. 56. See Jonesv. Jackson Pub. Schs., 760 So.2d 730 (Miss.
2000); Palmer v. Biloxi Reg’'| Med. Ctr., Inc., 649 So.2d 179 (Miss. 1994). Findly, snce Miss R.
Civ. P. 56 trestment is proper, any error committed by the learned circuit judge in ruling on this motion
without a hearing was harmless beyond any doubt. See Adams v. Cinemark USA, Inc., 831 So.2d
1156, 1162 (Miss. 2002). Whether the motion is treated as one under Miss. R. Civ. P. 12(b)(6) or 56,
our standard of review is the same — de novo.



dam found in count | of the complaint. Inthat count, Lee dleged thet the Coahoma County defendants,
“adting intentiondly and/or with reckless disregard for the sefety of [Lawson], ether beat [Lawson] to
death or dlowed him to be beaten to death” thus causng the defendants to have been “engaged in
intentiond crimind acts which were dearly outsde the scope of the officars employment with the
[County].” While dlowing count | of the complaint to remain viable inasmuch as the defendants did nat
enjoy MTCA immunity for these dleged intentiond acts outsde the scope of ther employment, the trid
court dismissed count | as barred by Miss. Code Ann. 8§ 15-1-35 (Rev. 2003) (Satute of limitations
covering intentiond torts), the minors savings datute (Miss. Code Ann. 8 15-1-59 (Rev. 2003))
notwithgtanding. Asan additional ground for dismissd, thetria court aso found thet the pendency of the
prior sate court and federa court actions surrounding Lawson's deeth did not toll the running of the
applicable Satutes of limitation.
112. Lee hastimdy gppeded to us seeking rdief from the dircuit court dismissa, and she raises the
following issuesfor this Court's congderation:
l. WHETHER THE CIRCUIT COURT ERRED IN FINDING THE

MINORS SAVINGS CLAUSE CODIFIED ASMISS. CODE ANN. §

15-1-59 DID NOT APPLY TO AN ACTION FOR WRONGFUL

DEATH WHERE THE DECEDENT DIED ON JUNE 4, 1999, AND

THE MINOR PLAINTIFF FILED HER COMPLAINT IN THE

PRESENT ACTION ON MARCH 28, 2001, AFTER A

PREDECESSOR ACTION WAS DISMISSED WITHOUT

PREJUDICE FROM FEDERAL COURT ON OCTOBER 23, 2000.

.  WHETHER THE CIRCUIT COURT ERRED INDISMISSING ALL

BUT COUNT | OF THE PLAINTIFF'SCOMPLAINT PURSUANT

TOMISS. CODE ANN. §11-46-9(1)(m) WHEN THE COMPLAINT

CONTAINED ALLEGATIONS THAT THE DEFENDANTS

CONDUCT CONSTITUTEDMALICEORA CRIMINAL OFFENSE,

AND SUCH ALLEGATIONS ARE SUFFICIENT TO SUPPORT A
FINDING THAT AN EMPLOYEE’S ACTIONS WERE TAKEN



OUTSIDE THE SCOPE OF EMPLOYMENT PURSUANT TOMISS.
CODE ANN. §8 11-46-5(2) and 11-46-7(2).

DISCUSSION

113.  Wegply ade novo gandard when reviewing the granting of aMiss. R. Civ. P. 12(b)(6) motion.
Arnonav. Smith, 749 So0.2d 63, 65-66 (Miss. 1999). Assuch, we gt in the same pogtion asdid the
trid court. The scope of review of amation to dismissisthat thedlegationsin the complaint must betaken
astrue, and themoation should nat be granted unlessit gopearsbeyond doubt thet the plaintiff will beunadle
to prove any st of facts in support of her dam. Brewer v. Burdette, 768 So. 2d 920, 922 (Miss.
2000). See also Overstreet v. Merlos, 570 So.2d 1196, 1197 (Miss. 1990); Grantham v. Miss.
Dep't of Corrections, 522 S0.2d 219, 220 (Miss. 1988). Additiondly, as noted earlier, even though
we treat the Rule 12(b)(6) motion as onefiled under Rule 56, we dlill goply ade novo standard of review.
Quinn v. Estate of Jones, 818 So0.2d 1148, 1150 (Miss. 2002). See also Baptiste v. Jitney
Jungle Storesof Am., Inc.,651 S0.2d 1063, 1065 (Miss. 1995) (citing Short v. Columbus Rubber
& Gasket Co., 535 S0.2d 61, 63 (Miss. 1988)).

14. Thecomplaint filed by Lee on March 28, 2001, dleged seven counts againg the county and the
sheriff and his employees in both their offidd and individud capedities, induding adam for essault and
bettery and adam for wrongful desth. However, Lee brought dl of the daims under the auspices of the
Missssppi wrongful degth datute, Miss. Code Ann. 8 11-7-13 (Supp. 2003). A wrongful desth action
Isadenivative action brought by the beneficiaries who are subject to dl of the defenses that would have
been avallable againg the decedent. Choctaw, Inc. v. Wichner, 521 So. 2d 878, 882 (Miss. 1988).
115.  Wewill addresstheseissuesin asomewnhat different order and fashion then Lee presentsthem to

us



16. Miss Code Ann. § 11-46-9(1)(m) providesin pertinent part:
(1) A governmentd entity and its employees acting within the course and scope of thar
employment or duties hdl nat be lisble for any dam:
(m) Of any daimant who a the time the daim arisssis an inmate of any
detention center, jail, workhouse, pend farm, penitentiary or other such
inditution, regardlessof whether such daimantisor isnot aninmateof any
Jetention center, jail, workhouse, pend farm, penitentiary or other such
ingtitution when the daim isfiled;
Hrg, there is no doubt that the jal inmate provisons of the MTCA gpply in this case as to any non-
intentiond/non-crimind acts dleged to have been committed upon inmate Lawson by the Sheriff and/or his
deputies while in the course and scope of their employment with Coshoma County. Conrod v. Holder,
825 S0.2d 16, 18-19 (Miss. 2002); Liggans v. Coahoma County Sheriff’ sDep’t, 823 S0.2d 1152,
1154-56 (Miss. 2002); Wallacev. Town of Raleigh, 815 So.2d 1203, 1207-09 (Miss. 2002). Thus,

whilethetrid court correctly dismissad thedamsfor aleged negligent actsby theemployees, thetrid court
erred to the extent that it dismissad dl but count | of the complaint, kegping in mind thet in each count of
the complaint, Lee redleged and readopted dl previous dlegations in the complaint, whichwould indude
thedlegations of intentiond crimind acts Thus asto these intentiond acts, Leeg, for and on behdf of her
daughter and Lawson’ ssolewrongful degthbendfidary, Emily, il hed vigbledaims, not under theMTCA,
but under our wrongful desthgtatute. See Miss. Code Ann. 88 11-46-5(2) & -7(2). However, thisdoes
not end the inquiry asto whether Leeisdill in court.

17. Wenow condde the gatute of limitationsissue

118. Frd4 of dl, we mus kegp in mind that Lawson’s sole wrongful degth beneficary, his daughter,
Emily, isaminor. Missssppi has aminors savings datute, Miss. Code Ann. 8§ 15-1-59 (Rev. 2003),

which provides
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If any person entitled to bring any of the persond actions mentioned dhd| a the time a
which the cause of action accrued, be under the disability of infancy or unsoundness of
mind, he may bring the action within the timesin this chepter respectively limited, after his
dissbility shdl be removed as provided by law. However, the saving in favor of persons
under disability of unsoundness of mind shdll never extend longer than twenty-one (21)
years

The trid court hed that this Satute only gpplied to actions mentioned in Chepter One, Title 15 of the

Missssppi Code, Colev. State, 608 So. 2d 1313 (Miss. 1992), thusfinding Miss. Code Ann. § 15-1-59
did not gpply to wrongful deeth actions. Arender v. Smith County Hosp., 431 So. 2d 491 (Miss.
1983). However, asLeecorrectly pointsout,in Thiroux v. Austin, 749 So. 2d 1040 (Miss. 1999), this
Court undermined the Arender decison.

InArender v. Smith County Hosp., 431 S0.2d 491 (Miss. 1983), this Court held that
the minors saving dause would not gpply to awrongful desthdam. Arender erroneoudy
relied onthe 1895 case of Foster v. Yazoo & M.V.R. Co., 72 Miss. 886, 18 So. 380
(1895). Foster, infinding that the savingsdausedid nat goply toawrongful degth action,
interpreted a predecessor wrongful desth Satute containing its own statute of limitetion,
and a predecessor savings dlause withdightly different wording than the one gpplicablein
Arender. Thesavingsdause a issue in Foster gpplied to "any of the persond actions
before mentioned.” Miss. Code of 1892 § 2746 (emphass added). Therefore, the
Court reasoned thet it did not goply to a wrongful desth action, as the wrongful degth
datute was not "before mentioned.” At thet time, the wrongful death cause of action was
provided itsown gatute of limitation, which did not indudeasavingsdausefor minors. On
the contrary, the current wrongful deeth datute, and the one in effect a the time of
Arender, does not contain its own satute of limitation. Therefore thet Satute is subject
to the provisons regarding limitations of actionsin Title 15 of the Missssppi Code. See
Miss Code Ann. § 11-7- 13 (Supp. 1999). Also, the savings dause interpreted in
Foster no longer contains the phrase "before mentioned” asit did & thetimeof Foster,
whichlimited itsgpplication to the actions provided for inthesame Chapter. There isno
guestion now that the savings clause, set out in 8 15-1-59 of the
Mississippi Code, appliesto a wrongful death action.

Thiroux, 749 So. 2d a 1041 (emphadis added).
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119. Because this Court has hdd the minors savings dause does tall the gatute of limitations on a

wrongful death action, thetrid court erred in finding 8§ 15-1-59 did not goply to wrongful desth actions’

120.  Our recent decisonin Curry v. Turner, 832 So.2d 508 (Miss. 2002), isaso goplicable here.
In Curry, Hart Turner killed Everett Curry by shooting Curry in the head execution-stylewhile Curry was
pumping gas & a convenience store which Turner and another man had decided to rob. Thethrugt of our
decison addressed Miss. R. Civ. P. 15 amendments and whether an amended complant rdated back to
the dateof theorigind pleading under Miss R. Civ. P. 15(c) for the purpose of talling the gpplicable tatute
of limitations. In Curry, we discussed Thiroux and Arender and then we Sated:

It gandsto reason that thewrongful degth datute slack of asavingsdauseisdso
no longer a viable excuse to preclude the use of 8 15-1-59 by Everett Curry’s minor
children asthe Thiroux court found thet theminor savingssatute goplied. However, the
Thiroux mgority did not address the dgnificance of the wrongful degth datute's
requirement thet thereonly beonesuit for recovery. Nor did themgority addresswhether
the children’s guardian was a person in esse, dlowing the datute of limitations to run
agang him as representative of the minor children' sinterest (footnote omitted).

*kk*k

The plain languege of the wrongful desth statute 811-7-13 setSit a odds with the minors
svings datute 815-1-59. Concavably, the minors savings satute would dlow for two
groups of plantiffsto file suitsa two separate timesfor damages causad by oneevent: 1)

"Had there till been viable daims under the MTCA, Emily would have been protected under the
recently amended statute. Miss. Code Ann. § 11-46-11(4) provides:.
(4) From and after April 1, 1993, if any person entitled to bring any action under
this chapter shdl, at the time a which the cause of action accrued, be under the disability
of infancy or unsoundness of mind, he may bring the action within the time dlowed in this
section after his disability shdl be removed as provided by law. The savingsin favor of
persons under disability of unsoundnessof mind shall never extend longer than twenty-one
(21) years.

The amendment notes under Miss. Code Ann. 8§ 11-46-11 state that “[t]he 2000 amendment added (4).
The 2002 amendment substituted *April 1, 1993 for ‘May 15, 2000’ in (4).”

12



those plaintiffs of mgority age and sound mind withinthe satute of limitationsand 2) those
plantffs protected by the savings Satute when their disahility isremoved or they reech the
age of mgority. Thiscould result in asubgtantid period of timedgpesing betweenthetwo
auits. Thewrongful degth Satuterequiresthat only onesuit bebrought to recover damages
for the wrongful desth of the deceased.

*kk*k

Betty Curry isnot only thewife of the deceasad, sheishis persond represantative
asadminidrarix of hisedae The dyle of this caseindicatesit was her intention to bring
this suit on behdf of dl his wrongful degth beneficaries  The origind and proposd
amended complaint seek damegesfor dl bendfidariesand not just for hersdf. Thefacts
of Arender are doser to the facts in the indant case than those in Thiroux. We
therefore condude thet the trid court’s ruling that she represented the interests of thar
minor children, asthe edtate sadminigratrix and astheir mother, for purposes of counting
the datute of limitations againg them, is &firmed. While thisis a difficult condusion, we
are convinced the provisonsin the wrongful degth satute and the minors savings Satute
are a irreconciladle oddswith oneanother wherethere exists aperson qudified under the
wrongful desth datute to bring suit. This condusion is reinforced by the wrongful degth
daute' s requirement thet one suit be brought for damages from wrongful death. A
commonsanse reeding of thewrongful desth Satuteindicatesthe Satute of limitationsruns
agandg both the persond representative of the deceased and the deceased' s children.
Sncetheamended complant wasfiled after thesatute of limitationshad run, thechildren's
dams likethe esate’'sand their mother’s, are barred by the Satute of limitations

832 So.2d a 515-17. Turning to the case sub judice, Susan Renee Leg, like Betty Curry, isapersonin
esse. Betty Curry wasnaot only thewifeof the deceased, shewasthe deceasad’ spersond representetive,
ghe was the adminidretrix of her hushend' s edate, and she was the naturd mother of ther two minor
children, who, dong with Betty Curry, congtituted al the wrongful desth benefidiaries of the deceased.
Susan Renee Leeis the naturd mother of Emily, who is the sole wrongful deeth benefidary of Lawson.
After Lee was subdtituted in the origind Sate court action which was removed to federd court, the case
was dyled in part, “ Susan Renee Les, Adminidratrix of the Edtate of Randy C. Lawson and on bendf of
al wrongful death bendfidaries” By that time, Lee had been subdtituted as adminidratrix of Lavson's
edate and gopointed generd guardian over Emily’ s person and estate in separate causesin the Chanceary

Court of CoghomaCounty. Thus, asin Curry, thegauteof limitationsin our casetoday runsagaing both
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Leeand Emily. No doubt, Emily, because of her dissbility of minority, was protected under both Miss
Code Ann. 88 11-46-11(4) & 15-1-59 until thesuit wasinitidly filed in her behdlf. That action, however,
commenced the running of the gpplicable satute(s) of limitations concerning subsequently filed slitsarisng
from the same cause of action.®

21.  Inasmuch aswe have now determined that Leg' s daims arising from dleged non-intentiond acts
of the Coahoma County defendants were barred by Miss. Code Ann. § 11-46-9(1)(m), and thet Emily
was no longer protected under the minors savings saute, we must now determine which gatute of
limitations gppliesto daimsarisng from Leg sdamsaf intentiond/crimind actsdlegedly committed upon

Lawson by the Coahoma County defendants. Isit Miss. Code Ann. 8§ 15-1-49 (thethree-year “ catch-dl”

8We are not unmindful of the existence of Miss. Code Ann. § 15-1-69 (Rev. 2003), which states:

If inany action, duly commenced within thetime alowed, the writ shdl be abated,
or the action otherwise avoided or defeated, by the deeth of any party thereto, or for any
matter of form, or if, after verdict for the plaintiff, the judgment shdl be arrested, or if a
judgment for the plaintiff shal be reversed on goped, the plaintiff may commence a new
action for the same cause, a any time within one year after the abatement or other
determination of the origina suit, or after reversd of thejudgment therein, and hisexecutor
or adminigtrator may, in case of the plaintiff’ sdeath, commence such new action, withinthe
said one year.

However, the reason we have not thus far addressed this statute is because Lee has not. In her notice of
appedl, Lee asserted “[t]he Circuit Court also held that Section 15-1-69 was not applicable and that the
one year datute of limitationswas not tolled during the pendency of a previous action which was dismissed
without prgjudice.” Firgt of al, we have meticuloudy searched the record, and we find no referenceto §
15-1-69 by the circuit judge. Secondly, this one statement in her notice of gpped is the last time Lee
mentions this issue. Her brief makes no mention of Miss. Code Ann. 8§ 15-1-69, and athough the
defendants brief does mention 8§ 15-1-69, Lee, in her reply brief, chooses not to address this statute. In
their brief, the defendants state that “the federd digtrict court’ s disposition was clearly * on the merits and
was not adismissal ‘asto form’ so asto render the prior disposition subject to Miss. Code Ann. § 15-1-
69.” Inreferring to our earlier recitation of Judge Biggers s decision in the federa district court case, we
agree with the pogition taken by the Coahoma County defendants. Lee evidently has no disagreement on
this point since she chose not to addressit in her initia brief, nor respond to thedefendants position onthis
point when given the opportunity to do so in her reply brief.
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daute), or Miss. Code Ann. 8 15-1-35 (the one-year Satute for intentiond torts)? We have previoudy
addressed this preciseissue. In Thiroux, we stated:
We note that the partiesin this case have conduded that the gpplicable Satute of

limitationisthet foundin Miss. Code Ann. 815-1-49 (1995), the generd three-year Satute

of limitation goplied to “al damsfor which no other period of limitationsis prescribed.”

However, awrongful desth action, Snceit is predicated on an underlying tort, islimited by

the satute of limitation gpplicable to the tort resulting in the wrongful death. Inthiscase,

the underlying tort is one of assault and battery (murder), which causeislimited to aone-

year period. Miss. Code Ann. 815-1-35 (1995); see Veselitsex rel. Cruthirdsv.

Veselits, 653 F.Supp. 1570, 1575 (S.D. Miss)), aff’ d on other grounds, 824 F.2d

391 (5" Cir. 1987).
749 So.2d a 1042. There can thus be no doult thet Leg swrongful desth action based on the dleged
intentiona crimind acts committed upon the person of Lawson by the Coahoma County defendants,
inesmuch asit is predicated on an intentiond tort, is governed by the one-year datute of limitation.
122.  Andly, Leearguesthat the pendency of thefederd court actiontolled thesaute of limitations. The
County arguesthetrid court correctly held that the pendency of aprior action does not tall the running of
thedatute of limitations goplying thelaw of Smith v. Copiah County, 232 Miss. 838,100 So. 2d 614
(1958); W.T. Raleigh Co. v. Barnes, 143 Miss. 597, 109 So. 8 (1926); and Nevitt v. Bacon, 32
Miss 212 (1856). But for the exigence of one fact, Lee would preval on thisissue. See Boston v.
Hartford Acc. & Indem. Co., 822 S0.2d 239, 248 (Miss. 2002); Normanv. Bucklew, 684 So.2d
1246, 1256 (Miss. 1996). However, our decisonsin Boston and Norman do not ad Leeinher case.
Although the causes of actionin bath Boston and Norman accrued prior to the enactment of the MTCA,
this is not what defeats Leg s dams inasmuch as we have dreedy determined that the MTCA is not

goplicableto Leg sintentiond tort daims.
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123.  Norman invalved, inter dia, a mdidous prosecution daim which wes filed in federd court,
digmissed without prgudice, and then refiled in Sate court. Boston invaved awrongful desth dam
commenced in Sate court subsequent to afederd court dismissal of a complaint which hed dleged both
federd and date dams againg the sheriff and others due to the degth of ajail detainee. In 1987, Boston
filed her initid federd court action resulting in the subssquent dismissal of her date law daims without
preudice. In 1993, Bodon filed another federa court action which wasaso dismisssd without prejudice
as to the gate law daims. In 1995, Bodon filed her state court action for the jail detanee's aleged
wrongful desth which hed occurred in 1987.  The gate court dismissed Bagton's complaint for severd
reasons, one of which was the running of the gpplicable gatute of limitations which had not been tolled
based on the pendency of the federd court actions. On thisissue, this Court Sated:
In accordance with this Court’ s determination in Nor man, we condudethét the

Sx (6) year Satute of limitationswastolled whilethe casewasin federd court and thet the

trid court ered in determining thet Bogton's daims were time-barred.
822 So.2d at 248.
124. However, inthe casebeforeustoday, Lee, whilebeing given the opportunity to amend her federd
court pleadings, chose indead to file anew sate court action dleging for the fird time various intentiond
torts againg the Coahoma County defendants. 1t must be remembered thet in the initid State court action
whichwasremoved to federd court, the complaint dleged negligence by the Coahoma County defendants
for falingto prevent Lawvson'ssuicide. We do know fromJudge Biggers sopinion of August 15, 2000,
that this complaint was later amended during the pendency of the federd court action so asto subgtitute
Leeasapaty plantiff in that cause. Whilethereisno copy of thefederd court amended complantinthe
record before us, we do have Judge Biggers s references to the amended complaint as gleaned from his
opinion:
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The underagned has carefully reviewed the amended complaint and fails to find
where the plaintiff has aleged any daims under 81983 againg ether the sheriff or the
county. The only dear facts dleged in the complaint are thet cartain unnamed deputies
may have beaten the plaintiff’ s decedent to deeth, and neither Sheriff Thompson nor the
county can be hdd ligble for the deputies actions under 42 U.S.C. §1983.

Rantff here does nat dlege that Thompson watched and did nothing as his
Oeputies beet Lawson, or that he was informed of the beeting and did nothing, or thet he
hed any persond involvement in Lavson’sarrest or detention.

Theamended complaint in this caseiswhally devaid of any factud detall. There ae no
facts from which to base a dam tha Thompson had anything to do with the
bedting/suicide

The court further findsthat plaintiff hasnot pled sufficient factsto support her daim
agang Coahoma County for acustom or palicy regarding the drcumstances resulting in
the beating of Lawson or the dleged indifference to hissuicide

Hantiff assartsthat Miss. CodeAnn. 811-46-9(1) Soecificaly exdudesemployees
fromthe shidd of immunity who are nat acting within the scope of thar employment which
isdefined in 811-46-9(2) [Sc] as any conduct which may condtitute “fraud, mdice, libd,
dander, defamation or any crimind offense other then traffic vidlations” Asdated supra
in the discusson of federd dams the complaint failsto dlege any oedific actions by the
Sheiff ether maicdous or not that would support acause of action.

125.  Under thefactsof thiscase, Leehassmply waited too long to refileanew sate court actionraisng
for thefirg time variousdams of intentiond torts alegedly committed by Sheriff Thompson and the other
Coahoma County defendants.
126. InColev. State, 608 So. 2d 1313 (Miss. 1992), we dated the clear purpose of satutes of
limitations
The primary purpose of datutory time limitations is to compd the exerdse of a
nght of action within a reasonadle time. These datutes are founded upon the generd
experience of soaety that vaid damswill be promptly pursued and nat dlowed to remain
neglected. They are desgned to suppress assertion of fase and sde dams, when
evidence has been log, memories have faded, withessss are unavallable, or facts are
incgpable of production because of the lgpse of time.

Accordingly, thefact thet abarred daimisajugt oneor hasthesanction of amord
obligation does not exempt it from the limitation period. These Satutes of repose gpply
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with full force to dl dams and courts cannat refuse to give the Satute effect merdy

because it seems to operae hardhly in a given case The edtablishment of these time

boundariesis a legidative prerogative. That body has the right to fix reasonable periods

within which an action shdl be brought and, within its sound discretion, determine the

limitation period.
Id. at 1317-18. Thus, thetrid court properly dismissed the complaint filed on March 28, 2001.
727.  Whilethetrid court correctly dismissed the daims based on the dleged non-intentiond actsof the
Coahoma County defendants under the provisonsof the MTCA, and correctly kept viabletheintentiond
tort damsin count | of the complaint, the trid court incorrectly dismissed other daims which remained
vigdle under the wrongful death datute basad on the dleged intentiond acts of the Coahoma County
defendants. Certainly, under the minors savings Satute, Emily was protected; however, once the fird
wrongful degth suit was commenced by thefiling of the date court complant on June 16, 1999, Emily no
longer enjoyed the protection of the minors savings atute Snce there could be but one cause of action
under Miss Code Ann. 8§ 11-7-13. Additiondly, for thereasonsstated, oncetheorigind statecourt action
was commenced, Emily wasgoverned by thesame satute of limitationsasher mother. Leehad her chance
to pursue thewrongful degth daimin behdf of Emily. Shetimdy filed her suit. It wasremoved to federd
court. Sheamended her complaint. Thefederd judgedismissed her damswithout prgudice, granting her
thirty daysto amend her complaint. She choseingead to commence anew action in ate court, dleging,
inter dia, new damsof variousintentiond torts dlegedly committed by the Coahoma County defendants.
Thisnew Sate court action was commenced 663 days after the cause of action accrued and 297 days after

the gpplicable one-year Satute of limitations hed run.

CONCLUSON

128. Weare confronted today with an absolutdy tragic death of a young man whileincarcerated in a

county jal on domestic digurbance charges — an event which conseguerntidly inflicts extreme grief and
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herdship on innocent family members and friends. We are dso not unmindful of the serious dlegations
contained in the pleadings, dl of which we are required to accept astrue for the purposes of deciding the
propriety of thetrid court’ sgrant of dismissd. However, Lee, and thus Emily, havehad their day incourt.
Our interpretation of deer legidativeintent based on the unambiguous provisonsof gpplicable datutesand
our goplication of prior case law guide us unhesitatingly to the condusion we reech today. Because Legs
negligence daims were barred by the jal inmate exemption of the MTCA and the one-year Satute of
limitations had run on Legsintentiond tort daims, thetrid court properly dismissed thisaction. Therefore,
the judgment of dismissd of the Circuit Court of Coahoma County is affirmed.

129. AFFIRMED.

PITTMAN, CJ.,SMITH, PJ., WALLER, COBB AND EASLEY, JJ., CONCUR.
GRAVES, J., DISSENTSWITHOUT SEPARATE WRITTEN OPINION. McRAE, P.J.,
DISSENTSWITH SEPARATEWRITTEN OPINION. DIAZ,J.,NOT PARTICIPATING.

McRAE, PRESIDING JUSTICE, DISSENTING:

130.  The mgority erroneoudy finds that Miss. Code Ann. § 11-46-9(1)(m) (Rev. 2002) precludes
Emily'sdams snce her father was an "inmate’ a the time of the aleged acts of negligence and thet the
svingsdausefoundinMiss Code Ann. 8 15-1-69 (Rev. 2003) isnot gpplicable. Section 11-46-9(1)(m)

does nat preclude Emily's negligence daims as her father was not a ™ convicted" aimind dassfying asan
"inmate" within the Satute's express languege. Additiondly, the savings dause found in Section 15-1-69
isgpplicable and dlowed Emily one yeer to refile her action in gate court. Ladly, Emily'sdamsfor loss
of sodiety and companionship are persond to her and not her father; therefore, any procedurd impediments
which redrict her father's possble daims under the MTCA do not goply. For these reasons, | dissant.

181 Section 11-46-9(1)(m) providesthat:
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(1) A govenment entity and itsemployees acting within the course and scope of ther
employment or duties hdl nat be lisble for any dam:

(m) Of any daimant who a thetimethedam arisesisan

inmate of any detention center, jail, workhouse, pend

fam, penitentiary or other such indiitution, regardless of

whether such damant is or is not an inmae of any

detentioncenter, jal, workhouse, pend farm, penitentiary

or other such inditution when the daim isfiled.
(emphassadded). Randy Lawson, Emily'sfather, was not an "inmate' at the time of the dleged acts of
negligence Hewas only adetainee being hdd on "possble’ charges of assault and battery. At thetime
of hisdetention, Lawson had not beenformally charged with any crimeand hed cartainly not beentried and
convicted. Lavsonwasnat an"'inmate’ within the meaning of Section 11-46-9(1)(m); therefore, it hasno
goplication here.
132. Thesavingsdausein Section 15-1-69isgpplicable; therefore, Emily had oneyear fromthefedera
court'sdismissd of her actionfor lack of proper forumtoingitutethe present Sate court action. Regardiess
of whether Emily dleged new causes of action in addition to those in the federd quit, heisdill entitled to
the protections of Section 15-1-69. As long as Emily's action in federd court was timely filed, then the

running of the Satute of limitations during its pendency is of no consaquence. Boston v. Hartford Acc.
& Indem. Co., 822 S0.2d 239 (Miss. 2002); Norman v. Bucklew, 684 So.2d 1246 (Miss. 1996).

133.  Addtiondly, Section 15-1-69 is a procedurd Satute and not a substantive Satute of limitations.
Therefore, the mandates of the Missssppi Tort ClamsAct ("MTCA™) with regard to the impogtion of an
"exdusve' gatute of limitationsare not disturbed. Miss Code Ann. 8§ 11-46-11 (Rev. 2002). Contrary
to themgority's assertions, Section 15-1-69 doesnot dter or extend the satute of limitationsprovided for
in Section 11-46-11 of the MTCA.. Section 15-1-69 merely provides a procedurd remedy for persons

who erroneoudy chose the wrong forum. “The primary purpose of datutory time limitationsisto compe
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the exercise of aright of action within aressonabletime” Colev. State, 608 So.2d 1313, 1317 (Miss
1992). In line with this reasoning, the mandates of Section 15-1-69 do not conflict with the Satute of
limitations provided for in the MTCA. Application of Section 15-1-69 does not extend the statute of
limitations or provide an unreesonadle time within whichthe plantiff may exerdsehisrights. Infact, under
the present drcumgtances, Sncethefederd action wastimdy filed, the County and other defendantswere
dready on natice of Emily's potentid daims

34. Emily'sdams for loss of sodety and companionship are parsond to her and not her father;
therefore, any procedura impedimentswhich redtrict her father's possble dams under the MTCA do not
goply. This Court has dways found daims for loss of sodety and companionship to be rightfully in the
hands of the injured person and/or the deceased's heirs. Choctaw, I nc. v. Wichner, 521 So.2d 878,
880-82 (Miss 1988). Theactionispersond innature. Although severd defenseswhichmay begpplicable
agang theinjured or deceased person may dso be asserted againg their heirs, thereis no indication thet
the "inmate limitation” in the MTCA should goply to Emily's persond daimsfor rdid.

135.  Contrarytothemgority'sassertions, Saction 11-46-9(1)(m) doesnot bar Emily'sdamsregarding
the negligent acts which causad her father's desth. Furthermore, Emily's refiling in Sate court was timely
and was not barred by the gatute of limitations as Section 15-1-69 provided her with one year from the
dismisA in federd court to refile her action. Accordingly, | would reverse thetrid court's judgment and

remand this case for further proceedings. For these reasons, | dissant.

21



